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Executive Summary

* Mexico’s public security challenges have prompted substantial public attention
to the need to reform the judicial sector: Elevated levels of “common” crime and
high profile violence from organized crime have contributed to public frustration and
calls for greater security. Due to the lack of transparency and efficiency in the criminal
justice system, fewer than 25 percent of crimes are reported and just 1 or 2 percent of
crimes result in a sentence.

* In 2008, Mexico introduced a series of constitutional and legislative changes
that will bring major changes to its criminal justice system: Mexico’s 2008 judicial
sector reforms comprise four main elements: 1) changes to criminal procedure through
the introduction of new oral, adversarial procedures, as well as alternative sentencing and
dispute resolution; 2) a greater emphasis on the due process rights of the accused (i.c.,
the presumption of innocence and an adequate legal defense); 3) modifications to police
agencies and their role in criminal investigations; and 4) tougher measures for combating
organized crime.

* Implementing the 2008 reforms involves an array of challenges, and will
require substantial resources and effort over a long period of time: Reforms have
been implemented in only 13 of Mexico’s 32 states, and there are numerous supplemen-
tary measures needed to enhance judicial sector functioning. Some critics tend to fear
that reform efforts may be trying to do too much, too fast, with too few resources, and
with too little preparation. Others say they don’t do enough.

* For the reform effort to succeed, policy makers will need to develop realistic
estimates of the resources needed: Currently, there is no estimate of the reforms’ an-
ticipated financial costs on which to base budgetary allocations, but there is widespread
agreement that the effort will require massive investments —in education, training, and
supporting infrastructure— that have yet to materialize. Policy makers must begin to
propetly estimate and allocate adequate resources to ensure the success of the reforms.

¢ To monitor progress, administrators will need to develop indicators to measure
successful implementation and performance: Policy makers and civic organizations
working to implement the reforms must develop baseline and performance measures to
propetly evaluate the progress, accomplishments, and inadequacies of reform efforts.
Greater transparency and access to information will be required, as well as resources
dedicated to data gathering, analysis, and dissemination.

* Above and beyond the recent reforms, there is a need to promote greater
professionalism and accountability in the judicial sector: “Oral trials” are no magic
bullet for Mexico’s ailing judicial system. The core problems of the Mexican justice sec-
tor stem from the corruption and weakness of judicial institutions. Procedural reforms
cannot be successful without further efforts to promote greater professionalism, trans-
parency, and accountability among police, prosecutors, public defenders and judges (e.g;,
more training, better vetting, more effective oversight, improved public access to infor-
mation, and stronger professional associations).







Overview: Judicial Reform in Mexico

As stories of crime and violence play out in the headlines, Mexico is in the midst of a
major transformation of its judicial sector. In recent years, Mexico has been gradually
implementing a series of reforms that advocates hope will dramatically improve public
security and the administration of justice over the next decade. Central to the process of
judicial reform in Mexico is a package of ambitious constitutional and statutory changes
approved by the Mexican Congress in 2008, and to be implemented throughout the
country by 2016. Together, these reforms touch virtually all aspects of the judicial sector,
including police, prosecutors, public defenders, the courts, and the penitentiary system.
The reforms include significant changes in Mexican criminal procedure, new measures
to promote greater access to justice (for both criminal defendants and crime victims),
new functions for law enforcement and public security agencies in the administration of
justice, and tougher measures for combating organized crime.

Advocates of the reforms hope that they will help Mexico to achieve a more democratic
rule of law by introducing greater transparency, accountability, and due process to Mex-
ico’s judicial sector. However, critics note that the reforms attempt to achieve too much
in too little time, contain blatantly contradictory features, and fail to address persistent
problems of institutionalized corruption. Meanwhile, although there has been substantial
attention to Mexico’s judicial sector reforms among Mexican scholars and legal experts,
there has been remarkably little effort to outline these initiatives for a U.S. audience. As
U.S. policy makers and experts contemplate renewed efforts to strengthen Mexican judi-
cial sector institutions, there is great urgency to understand what progress has been made
so far in Mexican judicial sector reform and what issues remain. This report helps to fill
the gap in our current understanding of these problems by explaining Mexico’s justice
sector challenges, the specific changes proposed under the 2008 reform package, and the
challenges that lie in store for Mexico as it implements judicial sector reforms over the
next decade.

Mexico’s Criminal Justice Sector Challenges

The weaknesses of Mexico’s criminal justice system contribute to high levels of criminal
impunity, poor protections for individuals accused of a crime, and low public confidence
in the judicial sector. Indeed, in a 2007 Gallup poll, only 37% of Mexicans responded
positively to the question, “do you have confidence in Mexico’s judicial system?,” while
58% said “no” and 4% “don’t know.”" According to Mitofsky, a polling firm, police

are ranked among the least respected Mexican institutions; just one in ten Mexicans has
some ot much confidence in police agencies.”> Mexican citizens distrust law enforce-
ment officials not only because of the perception that authorities are unable to solve
crimes, but because of the perception (and reality) that there is widespread corruption
and criminal activity on the part of justice system operatives, most notably police.” As a
result, victimization surveys suggest, 25% or fewer crimes are even reported, making the
true incidence of crime a “black statistic” (cifra negra).*




Much of the problem has to do with the fact that Mexico’s new democracy is still in

the process of developing a “democratic” police force and a professional, independent
judiciary. Historically, Mexican law enforcement agencies were an extension of autocratic
or semi-authoritarian systems of control, and have long exhibited significant problems
of institutional corruption. Police organizations were generally able to impose order, but
were also used as instruments of patronage and political coercion.” Mexico’s transfor-
mation from a virtual one-party state into a multi-party democracy has brought signifi-
cant changes with regard to the expectations for the nation’s public security apparatus,
making the use of traditional coercive tactics and accommodation of organized crime
unacceptable. Partly as a result of their evolving role, police organizations not only lack
the capacity to adequately enforce the law, but the degree of accountability that pro-
motes greater effectiveness, professionalism, integrity, and adherence to due process.® In
other words, police reform has not kept pace with Mexico’s democratic regime change.

Meanwhile, by many accounts, the administration of justice through Mexico’s court
system has also proved woefully inadequate. As is common to other parts of Latin
America, the problems faced by Mexican judiciary are largely attributable to the histori-
cal neglect —if not outright subversion— of the institution in the political system. Due
to several factors that hindered democratic development in the 19th and 20th centuries,
Mexico’s judiciary has been far weaker than the legislature and (especially) the executive
branch.” In Mexico and most Latin American countries, large majorities express a lack
of confidence in judicial sector institutions.® In Mexico, these concerns owe partly to
persistent and deeply engrained problems in the functioning of courts and penal institu-
tions, which suffer from significant resource limitations and case backlogs. As a result,
only about one in five reported crimes are fully investigated, and an even smaller fraction
of these result in trial and sentencing. The net result is widespread criminal impunity,
with perhaps one or two out of every 100 crimes resulting in a sentence (See Figure 1).
For the victims of crimes in Mexico, there is rarely any justice.

Figure 1: Life Cycle of a Crime in Mexico

All Crimes / Cifra negra

Crimes Prosecuted
1.6 out of 4.6 investigated crimes (35%)

Crimes Brought to Trial
1.2 out of 1.6 investigated crimes (75%)

Crimes Sentenced
1.1 of crimes brought to trial (91%)

Source: Guillermo Zepeda Lecuona, “Criminal Investigation and Subversion of Justice System Principles,” in
Reforming the Administration of Justice in Mexico, 2007. Numbers rounded to nearest tenth.



Yet, there are also problems of access to justice for those accused of a crime. Those few
cases in which a suspect is detained and brought to trial are hampered by lengthy, inef-
ficient criminal proceedings that often lack an adherence to due process."” Police inves-
tigators are often poortly trained and inadequately equipped to employ modern forensic
and investigative techniques in the course of a criminal proceeding. State and federal
investigative police agencies exhibit disturbing patterns of corruption and abuse, includ-
ing the use of bribery and torture, according to surveys of prison inmates.! Meanwhile,
during the course of criminal proceedings, defendants are frequently held in “pre-trial
detention,” with very limited access to bail even when the offense is relatively minor."
During pre-trial detention and despite the “presumption of innocence,” the accused are
frequently mixed with the general prison population while they await trial and sentenc-
ing. Because of lengthy delays in criminal proceedings, many defendants languish in jail
for months or years without a sentence."”

Once a suspect has been identified, however, a guilty verdict is highly likely, particularly
when a suspect is poor and the crime is petty. Indeed, although the probability of be-
ing arrested, investigated, and prosecuted for a crime is extremely low, as many as 85%
of crime suspects arrested are found guilty." Recent studies suggest that nearly half

of all prisoners in Mexico City were convicted for property crimes valued at less than

20 dollars.”® According to critics of Mexico’s criminal justice system, these patterns

are attributable to the lack of an adequate legal defense, and the fact that there is ready
acceptance of the prosecutor’s pre-trial investigations as evidence at trial. Also, in this
context, a suspect’s guilty plea is often the sole cause for indictment and conviction, and
a disturbingly high proportion of torture cases in Mexico involves forced confessions.'®
Meanwhile, armed with superior resources, access to evidence, and procedural advan-
tages, public prosecutors are often able to easily overpower the meager legal defense
available to most accused criminals. Additionally, faced with overwhelming caseloads,

the judge that rules on preliminary hearings is the same judge at trial and sentencing, and
frequently delegates matters —including court appearances— to courtroom clerks. As a
result, many inmates report that they never even had a chance to appear before the judge
who sentenced them.

Once in prison —whether for pre-trial detention or final sentencing— inmates typically
encounter severely overcrowded facilities, inadequate access to basic amenities, corrupt
and abusive prison guards, violence and intimidation from other inmates, and ongoing
criminal behavior (including rampant drug use)."” According to official statistics, on
average Mexican prisons are overcrowded by more than 30% above capacity in 2009,
and with continuously growing populations.”® In recent years, these conditions found in
Mexican prisons have contributed to setious problems with rioting and escapes.” Such
conditions illustrate the inadequacy of Mexico’s current penal system —and perhaps the
use of incarceration in general— as a means of promoting the rehabilitation of convict-
ed criminals, the vast majority of whom will eventually be released back into society.”




In short, the overall picture is one where the “un-rule of law” prevails and there is a
severe lack of access to justice, particularly for the indigent.*’ For Mexico and other
Latin American countries that have undergone democratic transitions in recent decades,
achieving the rule of law presents a major test of regime performance, since perceptions
of the judicial system appear to be positively correlated with support for democratic
governance.” In Mexico, concerns about the country’s on-going public security crisis
have led authorities to introduce major changes with the goal of modernizing the na-
tion’s law enforcement agencies and empowering the judiciary. Whether they are success-
ful may have important implications for overall support for democratic governance, and
significantly shape the decisions of the Mexican electorate in the coming years. To better
evaluate the challenges that reformers face, the contours of the country’s criminal justice
system and the nature of recent reform initiatives are considered in more detail below.

What Kind of Reform? Oral Trials, Due Process, and More

The legal foundations of the Mexican criminal justice system are found in the country’s
post-independence constitutions, as well as both federal and state administrative laws,
criminal codes, and criminal procedure laws (See Table 1). Generally speaking, these
foundations placed Mexico within the civil law tradition, which typically relies on an
inquisitorial model of criminal procedure where an instructional judge actively leads the
investigation and process of determining a suspect’s guilt or innocence. That said, it is
important to recognize that there is enormous variation in the application of inquisito-
rial criminal procedures around the world. Indeed, Mexico has developed a highly unique
legal tradition that mixes elements of different systems and includes several unique
features, such as the amparo, a special injunction or “writ of protection” introduced in

the 19th Century.®

The advent of a new revolutionary constitution in 1917 brought significant modifica-
tions to Mexico’s criminal justice system, and new efforts to reform the country’s crimi-
nal codes over the next decade and a half.** First, the new constitution eliminated the
Ministry of Justice and, importantly, the figure of the instructional judge; as discussed
below in more detail, this placed prosecutors in a more central role in the investigation
and prosecution of crimes, a move that set Mexico significantly apart from other in-
quisitorial systems. Second, a new federal criminal (or penal) code —outlining both the
principles of Mexican criminal law, and specific crimes and punishments— was enacted
in 1931, and has remained the primary basis of Mexican criminal law throughout most
of the post-revolutionary period. This Federal Criminal Code (Cédigo Federal Penal,
CFP) establishes the basis of criminal law, while the rules for criminal proceedings are
contained in the Federal Code of Criminal Procedure (Cédigo Federal de Procedimien-
tos Penales, CFPP) originating in 1934. The CFP and CFPP generally set the example
for state-level criminal codes and procedures, though there is significant variation across
different states (particularly with regard to criminal codes).



Table 1: Legal Foundations of the Mexican Criminal Justice System

Source

Origins and Evolution

Key Provisions

Mexcican Constitution
(Constitution de la Repiiblica
Mexicana)

* 1917: reformulation of the Lib-
eral, rights-based 1857 Constitu-
tion, with the incorporation of key
Mexican revolutionary principles
promoting social justice, municipal
autonomy, and prohibitions on
re-clection

* Articles 14, 16, and 18-23: individual guarantees
e Articles 94-107: role and function of the federal
judiciary

* Article 102: role of the federal attorney general,
ot Ministetrio Publico Federal)

e Article 122: the role of the public prosecutor in
the Federal District.

e Article 103, 107: the right to a legal injunction
(amparo)

Organic Law of the
Federal Judicial Power (I ey
Organica del Poder [udicial
de la Federacion, . OPJF)

* 1908, 1917, 1928, 1934, 1935:
LOPJF contained modifications to
role of public prosecutor.

* 1995: new LOPJF with provi-
sions for judicial review and vetting
of judiciary, and last modified in
January 2009

* Eleven separate titles and 251 articles establish
the general regulations for federal court system
including the Supreme Court, Federal Juridical
Counsel, Circuit Courts, District Courts, and Fed-
eral Electoral Tribunal

* Rules on jurisdiction and transfer cases from
lower courts (attraccion), professional advance-
ment, and use of juries.

Organic Law of the Fed-
eral Attorney General (1ey
Organica de la Procuraduria
General de la Repiiblica,
LOPGR)

* 1908 and 1919: Organic laws es-
tablished to regulate Federal Public
Prosecutor

* 1917: Article 21 of Constitu-
tion outlines functions of public
prosecutors

* 1983: LOPGR establishes Fed-
eral Attorney General’s office

e Series of regulatory laws and modifications to
the LOMPF in 1941 and 1955 and the LOPGR in
1984, 1985, 1987, 1988, 1993, and 1996 progres-
sively strengthened prosecutorial autonomy and
restructured federal law enforcement agencies in
Mexico.

Federal Criminal Code (Co-
digo Penal Federal, CPF)

* 1835: first Mexican criminal code
adopted in Veracruz;

* 1860s: Emperor Maximilian
adopts French criminal code; 1871:
Juérez adopts CPF (following
Spanish model)

* 1931: Post-revolutionary govern-
ment adopts new CPF

* 2008: Judicial reform significant-
ly modifies CPF

* Volume I of the CPF outlines general principles
of criminal law (what constitutes a crime, types of
criminal offenders, and principles of punishment).
* Volume II of the CPF deals with specific crimes
and their punishments.

Federal Code of Criminal
Procedure (Cidigo Federal
de Procedinientos Penales,

CFPP)

* 1934: post-revolutionary govern-
ment enacts new CFPP

* 2009: Most recent modification
to CFPP

* Further modifications are pend-
ing review by the Mexican Supreme
Court to adapt federal criminal
procedure to the 2008 judicial
reforms.

* Thirteen titles and 576 articles regarding juris-
diction; search and seizure; court appearances;
pre-trial proceedings; criminal actions; probable
responsibility; presentation of evidence; conclud-
ing arguments; acquittals and judgments; post-trial
phase; rehabilitation; special cases (mental illness,
juvenile offenders, drug addiction).

State Organic Laws, Crimi-
nal Codes, and Crimzinal
Procedural Codes

e 31 state codes
e Federal District codes

* While there is considerable variation, state laws
and codes generally adhere to standards established
at the federal level.




Over the last two decades, a series of reforms to the above structures have been imple-
mented in Mexico, with substantial implications for the criminal justice system and
democratic governance overall. The 1980s brought the dismantling of the nation’s
federal police agency, as well as new structures for coordinating national security policy,
under President Miguel de la Madrid (1982-88).” In December 1994, under President
Ernesto Zedillo (1994-2000), the federal government restructured the national public
security system and reformed the judiciary to promote higher professional standards,*
stronger powers of judicial review,”” new standards for judicial precedent,” and greater
judicial independence.”” In November 1996, the Zedillo administration also introduced
the Federal Organized Crime Law (Ley Federal de Delincuencia Organizada, LFDO) to
address the proliferation of organized crime syndicates in recent decades.

Arguably, the most substantial efforts to promote judicial sector reform in recent de-
cades began during the administration of Vicente Fox (2000-2000), the first president
originating from the National Action Party (Partido Acciéon Nacional, PAN), a socially
conservative, pro-business party founded in 1939. In April 2004, the Fox administration
proposed a series of constitutional and legislative changes to modernize Mexico’s crimi-
nal justice system.” The 2004 proposal pressed for a comprehensive reform of includ-
ing, among other major changes, a shift to modify Mexico’s unique variation of the in-
quisitorial system by further incorporating elements of the adversarial model. Although
the Fox administration was able to pass significant reforms to the juvenile justice system
in 2003, the 2004 justice reform package met significant resistance and ultimately stalled
in the legislature.’® Despite failing to win congtessional approval, the Fox administra-
tion’s proposal triggered a national debate on the merits of a major judicial reform, and
also signaled federal approval to Mexican states working to implement similar reforms at
the sub-national level.”” The states of Nuevo Ledn, Chihuahua, and Oaxaca were among
the earliest adopters of new adversarial procedures and other innovations.”

The perception that these state-level reforms contributed to greater judicial efficiency
and transparency helped build support for the adoption of federal level judicial reforms
by the Mexican Congress in 2008, during the administration of PAN President Felipe
Calderén (2006-2012). The reform package was based primarily on a bill passed in the
Chamber of Deputies, with some significant modifications introduced in the Senate in
December 2007.** The reforms were debated in Congtess for over a year. They benefited
from widespread support among jurists, academics, and human rights advocates favor-
ing a greater emphasis on due process protections.” Levels of violence from organized
crime, which took sharp upswings in 2007 and especially early 2008, also lent a sense of
urgency to improve the justice sector. In this context, the package was finally approved
on March 6, 2008 with broad, multi-party support. It passed with 462 votes out of 468
federal deputies in the 500-member Chamber of Deputies, and with a 71-25 vote in

the 128-member Senate.” Because the reform package included constitutional amend-
ments —including revisions to ten articles (16-22, 73, 115, and 123)— the approval of
a majority of Mexico’s 32 state legislatures was required. After just three months, the
reforms were approved at the state level and brought into effect with the publication of



the federal government’s official bulletin, the Diario Oficial, on June 18, 2008.

The 2008 reform package comprised four main elements: 1) changes to criminal proce-
dure through the introduction of new oral, adversarial procedures, alternative sentenc-
ing, and alternative dispute resolution (ADR) mechanisms; 2) a greater emphasis on the
rights of the accused (i.e., the presumption of innocence, due process, and an adequate
legal defense); 3) modifications to police agencies and their role in criminal investiga-
tions; and 4) tougher measures for combating organized crime. Each of these elements
is explored in more detail below.

1) “Oral Trials”: Changes in Mexican Criminal Procedure

Arguably, the most heralded aspect of the 2008 reforms is the introduction of “oral
trials,” with live public proceedings to be held in open court. However, popular empha-
sis on the novelty of “oral” trial procedures is somewhat misleading for two reasons.”
First, Mexican criminal courts have traditionally relied on the use of oral testimony,
presentation of evidence, and argumentation, in at least some fashion.” Therefore,

a more appropriate aspect of the reform to emphasize is the larger transition from
Mexico’s unique inquisitorial model of criminal procedure to an adversarial model that
draws elements from the United States, Germany, Chile, and other countries. A second
reason that the emphasis on “orality”” is somewhat over-played is that, with the transition
to adversarial trial proceedings, live oral trials will be used in only a small fraction of the
criminal cases managed by Mexican courts. This is because the reform involves other
changes, notably the expanded use of ADRs and alternative sentencing (such as “plea-
bargaining,” or juicio abreviado). These procedural options are intended to help reduce
the overall number of cases handled in court. By promoting various alternatives to pris-
on (such as mediation, community service, reparations to victims, etc.), the reforms are
intended to achieve greater efficiency and restorative justice (justicia restaurativa). Since a
majority of criminal cases will be resolved without ever getting to trial, this will presum-
ably relieve conjestion in the courts and contribute to a more efficient judicial process.

It should be pointed out that, contrary to conventional wisdom, Mexico does not have

a true inquisitorial system, in which the judge plays a leading role as the “inquisitor”
overseeing the investigation and prosecution of a criminal case. Instead of an instruc-
tional judge (juez de instruccién), who would directly lead the investigation in a “typical”
inquisitorial system, the public prosecutor (ministerio pablico) plays a central role and
has a relatively high degree of autonomy in Mexico’s criminal proceedings. This signifi-
cant departure from typical inquisitorial systems dates back to the early 20th century,
and makes Mexico’s system somewhat more similar to the U.S. system than many may
realize.”” Prosecutorial independence is especially notable during the preliminary inquiry
(averiguacion previa), in which a suspect is investigated and formally indicted for a crime.
This hybrid or “mixed” model has some important liabilities. Indeed, critics charge that
the power and autonomy of the public prosecutor during the preliminary inquiry con-
tributes to abuses such as forced confessions and mishandling of evidence.




Figure 2: Key Steps in Mexico’s New Adversarial Criminal Procedures
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Under the 2008 reforms, Mexico will further modify its system by adopting elements

of the adversarial model, which is typically associated with common law systems like
the United States or the United Kingdom. One of the primary characteristics of adver-
sarial systems is that the judge functions as an impartial mediator between two opposing
“adversaries” —the prosecution and the defense— as they present competing evidence
and arguments in open court. Indeed, the defense counsel generally has a more active
role in representing the defendant throughout the criminal proceedings, and in present-
ing evidence and arguments in court.* This lends to certain perceived advantages and
disadvantages of adversarial systems. Among the advantages are the checks and balances
built in to the criminal proceeding, as well as both efficiency and transparency in the
presentation of evidence in court. However, adversarial systems also place at least one
of the adversaries in the uncomfortable position of actively advocating for the “wrong”
side, and sometimes winning.*

Under the reforms approved in 2008, the Mexican federal government, and eventually
all state governments, will adopt many aspects of the adversarial model over the com-
ing years. This shift implies many significant changes to the roles of key players and the
legal structures that regulate the criminal justice system (See Figure 2). The implications
for criminal legal procedure include a more abbreviated and less formalized preliminary
investigative phase, and a greater reliance on presentation of testimony and evidence
during live, public trials that are recorded for subsequent review or appeal.”” The re-
forms also include several additional innovations. Some of these, such as the arraigo, are
discussed below. Others are intended to promote a more efficient division of labor, re-
lieve congestion and case backlogs, and provide greater checks and balances throughout
the process. All of these changes will have significant implications for each of the major



players in Mexican law enforcement and administration of justice: the defendant, police,
judges, prosecutors, defense attorneys, and the victim.

First, in keeping with the design of the adversarial model, Mexican judges will now play
more of a moderating role during the trial phase, while prosecutors and defense counsel-
ors present arguments and evidence in live, recorded, oral hearings. An equally important
innovation is that the reforms also create special judgeships for different phases of the
criminal proceedings, ostensibly promoting an efficient division of labor and fewer con-
flicts of interest. A due process judge, or juez de garantia, will preside over the pre-trial
phase (investigation, preliminary hearing, indictment, and plea-bargaining). A sentenc-
ing judge, or juez de sentencia (also called the oral trial judge, or “juez de jucio oral”)

will preside over the trial phase, as well as the presentation of oral arguments and the
final verdict. A sentence implementation judge (juez de ejecucion de sentencia) will be
charged with ensuring that sentences are properly applied and the terms of agreement
for restorative justice (e.g,, repayment of damages) are fulfilled.* As discussed in greater
detail below, the creation of the new due process judge is primarily intended to ensure
due process prior to the trial phase.

Meanwhile, the public prosecutor (ministerio publico) will lose some of the traditional
power vested in that office. With the introduction of “probable cause” as a basis for
criminal indictment, the preliminary investigation (averiguacion previa) is no longer as
central to the process. This means that the role of the public prosecutor is less decisive
in determining the probable guilt of the accused (probable responsible), but also that
the public prosecutor has a lower threshold to initiate a charge or arrest (Article 19,
Paragraph 1). The public prosecutor will still have substantial discretion about whether
or not to seek prosecution, under a provision known as “the principle of opportunity”
(principio de oportunidad) which allows the prosecutor to strategically weigh his or her
decision against the resource limitations and priorities of law enforcement.

One possible concern, however, is that prosecutors will neglect to take a case for politi-
cal, personal, or other reasons. Hence under Article 20, Section C of the Mexican Con-
stitution, the reforms also allow crime victims to file a criminal motion before a judge
in certain cases, with the goal of creating pressure on public prosecutors to investigate
important cases. The reforms also include privacy protections to conceal the identity of
the victim, plaintiff, and witnesses. In addition, the reforms mandate a system of repa-
rations for harms resulting from the crime, including an emphasis on the restitution or
restoration of damages (reparacioén de dafo), the terms of which can be determined by
the due process judge through mediation or other solutions.

2) The Rights of the Accused: Guarantees for the Presumption of Innocence, Due Process, and an
Adegunate 1 egal Defense

Also included in the 2008 reforms are stronger constitutional protections for the pre-
sumption of innocence, a more substantial role for judges in distinct phases of the
criminal proceeding (including a requirement that the judge must be physically present




during all hearings involving the defendant), specific provisions banning the use of torture,
new measures to provide a quality legal defense for the accused, and other procedural safe-
guards intended to bolster due process. This new emphasis on the protections for the rights
of the accused is frequently described —both by proponents and critics— as a “system of
guarantees” of a sistema garantista.®

First, as part of the presumption of innocence, the 2008 reforms seek to limit the use of
preventative detention, or “pre-trial” detention. In recent years, because of case backlogs
and inefficiencies, more than 40% of Mexico’s prison population (some 90,000 prisoners)
has consisted of prisoners waiting in jail for a final verdict.*® Many suspects are detained
even when charged with relatively minor offenses, such as shoplifting or an automobile ac-
cident.”” Moreover, pre-trial detainees are frequently mixed with the general prison popu-
lation, and in many instances their cases are not adjudicated for exceedingly long periods

of time. Under the new reforms, pre-trial detention are intended to apply only in cases of
violent or serious crimes, and for suspects who are considered a flight risk or a danger to
society. Also, the new reforms require those held in pre-trial detention to be housed in sepa-
rate prison facilities (away from convicted criminals), and to be held only for a maximum of
two years without a sentence.

Second, as noted earlier, the 2008 reforms created a new due process judge (the juez de
garantfa or juez de control), whose role is to ensure that a criminal case moves forward
properly during its investigation, preliminary hearing, and indictment. The due process
judge is responsible for determining whether a suspect’s rights should be limited during the
trial phase (e.g., pre-trial detention, house arrest, restraining order) or whether they should
be released on bail or on their own recognizance until a guilty verdict has been delivered.
The due process judge will also issue the final sentence in cases where the defendant accepts
a plea bargain (juicio abreviado), in which all parties accept that the accused will receive a
lesser sentence in exchange for a guilty plea. The due process judge will also oversee other
alternative dispute resolution processes, such as the use of mediation.

Another important change included in the new reforms is the emphasis on the physical
presence of the judge during all hearings involving the defendant. Under Mexico’s tradi-
tional system, criminal proceedings do not take place primarily during live audiences in a
condensed timeframe, and hearings are sometimes conducted by court clerks without the
presence of the actual judge. The result is that many criminal defendants attest that they
never had direct interaction with the judge who handled their case. Indeed, in surveys with
Mexican inmates, Azaola and Bergman (2009) report that 80% of inmates interviewed in
the Federal District and the State of Mexico were not able to speak to the judge who tried
their case.*® With the shift to an emphasis on the physical presence of the judge throughout
the criminal proceeding, crime suspects and their legal defense counsel will presumably have
a greater ability to make direct appeals to the individual who will decide their case.

Third, the reforms also include specific provisions, under Article 20 of the Mexican Consti-
tution, admonishing against the use of torture. In response to the aforementioned problems



of torture-based confessions in the Mexican criminal justice system, the reforms make

it unlawful to present a suspect’s confession as evidence in court (unless obtained in the
presence of the suspect’s defense attorney). In theory, this means that the prosecutor will
have to rely on other evidence to obtain a conviction, and thereby conduct more thor-
ough investigations. This also means that the accused will theoretically have the benefit
of good legal counsel and a more informed understanding of the consequences prior to
implicating themselves in a crime.

Finally, with regard to the rights of the accused, the reforms aim to strengthen and

raise the bar for a suspect’s defense counsel. All criminal defendants will be required to
have professional legal representation. Under the reforms, any third party serving as the
defense counsel for the accused must be a lawyer, a change from the prior system, which
allowed any trusted person (persona de confianza) to represent the accused. Also, under
constitutional amendments to Article 17, the reform requires that there be a strong sys-
tem of public defenders to protect the rights of the poor and indigent. This provision is
extremely important, given that the vast majority of defendants rely on a public defender
(defensor de oficio). Indeed, the same prisoner survey noted above found that 75% of
inmates were represented by a public defender, and 60% of these switched from their
first public defender because of the attorney’s perceived indifference.”

3) Police Reform: Merging Preventive and Investigative Capacity

The main criticisms of the Mexican criminal justice system reside less with judges and
courtroom procedure than with law enforcement, particularly prosecutors (ministerios
publicos) and police officers.”” While most attention to the 2008 judicial reforms has
focused on the shift in courtroom procedures, equally important changes are in store for
police investigations and law enforcement agencies. Specifically, the reforms aim toward
a greater integration of police into the administration of justice. Under Mexico’s tradi-
tional system, most police were ostensibly dedicated to preventive functions, and —aside
from detaining individuals in flagrante delicto— not considered central to the work of
prosecutors and judges. Under the new system, police will need to develop the capacity
and skills to protect and gather evidence to help prosecutors, judges, and even defense
attorneys determine the facts of a case and ensure that justice is done. As police become
more involved in criminal investigations and legal proceedings, it is essential and urgent
that they be adequately prepared to carry out these responsibilities properly. Under Mex-
ico’s 2008 reforms, the Constitution (Article 21, Paragraphs 1-10) underscores the need
to modernize Mexican police forces, which are now expected to demonstrate greater
professionalism, objectivity, and respect for human rights. While the reforms provide an
eight-year period for the transition to the new adversarial system, many of the reforms
affecting police have already entered into effect.

The most significant change is that the reforms strengthen the formal investigative
capacity of police to gather evidence and investigate criminal activity, in collaboration




with the public prosecutor, or ministerio publico. For example, under reforms to Article
21, Paragraph 1 of the Mexican Constitution, along with public prosecutors and inves-
tigators, police will now share responsibility for the protection of the crime scene and
the gathering of evidence. This is significant because, until recently, as many as 75% of
Mexico’s more than 400,000 police lacked investigative capacity, were deployed primarily
for patrol and crime prevention, and were largely absolved of responsibilities to pro-
tect or gather evidence. Given that evidence collected by the reporting officer is often

a primary tool for the prosecution in other criminal justice systems, the limited capacity
of Mexican police in this regard seriously limits and sometimes even interferes with the
successful resolution of criminal cases.

The 2008 reforms now open the door to greater police participation in criminal inves-
tigations, and even the reorganization of police agencies to facilitate more effective
police investigations.”" At the federal level, thanks to supporting legislation passed in
May 2009, the Attorney General’s Office (Procuraduria General de la Republica, PGR)
and the Secretary of Public Security (Secretarfa de Seguridad Publica, SSP) reorganized
their respective police agencies. Under the Federal Attorney General Law (Ley Organica
de la Procuradora General de la Republica), the PGR effectively dissolved the Federal
Agency of Investigations (Agencia Federal de Investigaciones, AFI)and created the new
Federal Ministetial Police (Policia Federal Ministerial, PEM).”* Agents of the Attorney
General’s police forces will now have greater powers to investigate crimes. For example,
the reforms expand the ability of the Assistant Attorney General for Special Investiga-
tion of Organized Crime (Subprocurador de Investigacion Especializada de Delincuen-
cia Organizada, SIEDO) to assume responsibility for crimes that are normally reserved
for local jurisdiction (fuero comun). This procedure, known as “attraction” (atraccion),
will ostensibly enable —and presumably compel— the federal government to take on

a greater role in the investigation of severe crimes that are beyond the capacity of state
and local law enforcement.

Even more significant, the 2008 reforms allow for a blending of crime prevention and
investigative functions that were formerly performed by separate law enforcement
agencies: the preventive police and the investigative police. Under supporting legisla-
tion for these reforms, namely the 2009 Federal Police Law (Ley de la Policia Federal),
the SSP replaced its Federal Preventive Police (Policia Federal Preventiva, PFP), creating
the new Federal Police (Policia Federal). The new law effectively bestows investigative
powers upon what was previously the Federal Preventive Police (PFP), which formerly
carried out a strictly preventive function. Under the new law, Federal Police officers will
be able to collaborate with the PGR on its investigations, though it is not yet clear what
protocols will be ultimately developed to manage this coordination. Other new func-
tions include securing crime scenes, executing arrest orders, and processing evidence,
all formerly functions of the AFI. Federal Police agents also now have authorization to
operate undercover to infiltrate criminal organizations.

A separate aspect of the 2008 reforms that is intended to promote police professional-
ism has mixed implications. Under the reforms, police are now subject to special labor



provisions that give administrators greater discretion to dismiss law enforcement personnel. Spe-
cifically, Article 123 allows authorities to dismiss police more easily, weakening their labor rights
protections. While this amendment is intended to ensure that administrators can expeditiously
remove ineffective or corrupt officers, Zepeda (2008) notes that it could have the unintended
effect of further undermining civil service protections that help to ensure an officer’s profes-
sional development and protect him from undue pressure or persecution.® Police already face
unpredictable career advancement and deplorable working conditions, according to the Justice
in Mexico Project’s 2009 Justiciabarimetro survey of more than 5,400 municipal police in the
metro-area of Guadalajara, Mexico’s second largest city.® That survey found that nearly 70% of
officers feel that promotions are not based on merit, and most (60%) think that personal con-
nections drive one’s career advancement on the force. If that is indeed the case, the new reforms
will likely make police officers even more dependent on the whims of their superiors.

In the end, the most important impact of the 2008 reforms on law enforcement may be the
checks and balances that will result from stronger due process protections for the accused. If
reform advocates’ predictions hold true, the shift to adversarial procedures will raise the stan-
dards for investigation and prosecution, as a stronger legal defense creates greater pressure on
police and prosecutors to follow proper procedure and build the strongest possible case against
a particular crime suspect.

4) Organized Crime: Providing New Tools to Combat Crime Syndicates

Finally, the 2008 reforms also significantly target organized crime, defined in accordance with
the United Nations Convention Against Organized Crime, signed in Palermo, Italy in 2000.
That convention broadly defines an organized crime syndicate as “a structured group of three
or more persons, existing for a period of time and acting in concert with the aim of commit-
ting one or more serious crimes or offences [with a maximum sentence of four or more years in
prison]... in order to obtain, directly or indirectly, a financial or other material benefit.”

In cases involving organized crime, the Mexican constitution has now been amended to allow
for the sequestering of suspects under “arraigo” (literally, to “root” someone, i.c., to hold firmly)
for up to 40 days without criminal charges (with possible extension of an additional 40 days,

up to a total of 80 days).” Under arraigo, prisoners may be held in solitary confinement and
placed under arrest in special detention centers created explicitly for this purpose. Furthermore,
in order to facilitate extradition, the reforms also allow for the suspension of judicial proceed-
ings in criminal cases. Prosecutors may use the 40 day period to question the suspect and obtain
evidence to build a case for prosecution. Because formal charges have not been levied, they are
not entitled to legal representation and they are not eligible to receive credit for time served if
convicted.”

In addition to special mechanisms for the detention of organized crime suspects, the 2008
reforms also paved the way for new uses of wiretapping and other tools for fighting organized
crime. Also, following from the 2008 reforms, new supporting legislation on asset forfeiture (ex-
tincién de dominio) was passed in 2009 to define the terms for seizing property in cases related




to drug trafficking, human trafficking, and auto theft.”” Under the new law, the Federal Attorney
General’s office has discretion to determine when a particular suspect is involved in organized
crime, and whether or not assets related to those crimes are eligible for forfeiture.”®

Implementing Judicial Reform at the Federal and State Level

The scope and scale of change contemplated under the 2008 judicial reforms is enormous. Ex-
isting legal codes and procedures need to be significantly revised at the federal and state level;
traditional court facilities need to be remodeled and outfitted with video-recording equipment;
judges, court personnel, and lawyers need to be retrained; police need to be professionalized
and prepared to assist with criminal investigations; victim and witness assistance programs need
to be developed; new bureaucracies need to be expanded to supervice non-custody defendants
(e.g., individuals on bail, probation, or parole); and citizens need to be prepared to understand
the purpose and implications of the new procedures. After the reforms passed in 2008, the
federal and state governments were given until 2016 —a period of up to eight years— to adopt
the reforms.

The Secretary of the Interior (Secretaria de Gobernacién, SEGOB) chairs the 11-member
Coordinating Council for the Implementation of the Criminal Justice System (Consejo de
Coordinacion para la Implementacion del Sistema de Justicia Penal, CCISJP), which is aided by
a technical secretary who oversees the reform process within SEGOB.” The council also has
nominal representation from academia and civil society.”’ Although the reforms were passed

in mid-2008, the CCISJP was not formally inaugurated until its first convocation in June 2009,
which was followed by additional meetings in August 2009 and January 2010.°' This initial delay
was partly attributable to the death of the former technical coordinator of the counsel, Assis-
tant Secretary of the Interior José Luis Santiago Vasconcelos, in a plane crash in Mexico City in
April 2008, alongside then-Secretary of the Interior Juan Camilo Mourifio. The new technical
coordinator for the counsel, Assistant-Secretary of the Interior Felipe Borrego Estrada, was ap-
pointed in December 2008.%

The role of the CCISJP is to: 1) serve as the liaison between the various members of the coun-
cil and other entities working to promote judicial reform, 2) monitor advances in the implemen-
tation of federal reforms at the state level, 3) provide technical assistance to states working to
implement the reforms (e.g., courtroom design, software, etc.), 4) provide training for judicial
system operatives (e.g., judges, lawyers, legal experts), and 5) manage administrative and finan-
cial aspects of the reform (e.g,, guiding legislative budget requests). The goal of the CCISJP is
to have reforms approved in all Mexican states and implemented in 19 of 32 federal entities (31
states and the Federal District) by 2012, when the current administration leaves office.”?

Efforts to implement these reforms will require resources, time, and some coaxing at both the
federal and state level. Foremost is the problem of funds. While there is widespread recognition
of the need for a massive investment of funds to the judicial sector, there is no estimate for the
total cost of implementing the reforms. However, the commitment of governmental resources
at the federal and state level will likely need to be greatly increased from their present levels.*



A second challenge is the effort to generate momentum and political will at both
the federal and state level. At the federal level, the Supreme Court has made little
progress in developing a new Federal Code of Criminal Procedure (Cédigo Fed-
eral de Procedimientos Penales, CFPP). This has left states with little guidance on
the federal procedures that will ultimately have important bearing on their own
criminal codes. While there are some notable advocates for the reform on the
Supreme Court, it is not clear how or when it will begin to demonstrate leader-
ship on the generation of the new code of criminal procedure.

Meanwhile, at the state level, there has been some significant progress. Indeed,
six states —Chihuahua, Mexico State, Morelos, Oaxaca, Nuevo Leon, and Za-
catecas— had already adopted and implemented similar reforms prior to 2008,
providing important precedents that informed the federal initiative. Indeed, in
June 2007, the state of Chihuahua had already held its first oral trial.”® Mean-
while, several other states —Baja California, Durango, and Hidalgo— had ap-
proved but not yet implemented state-level initiative prior to the federal reforms.
According to a January 2010 report from the CCISJP, several other states are cur-
rently working to revise their constitutions and criminal codes to achieve compli-
ance with the 2008 reform.® Still, some states lag significantly behind, with no
significant signs of activity toward adopting the reforms more than two years
after the federal reform.” To be sure, with a total of 18 state-level elections in
2009 and 2010, there have been significant political distractions that make it dif-
ficult to mobilize reform initiatives. However, some states will need to either pick
up the pace or eventually lobby for an extension of the current 2016 deadline for
passage of the reforms.

Among states that have either approved or implemented state-level reforms,
there are some significant differences in substance and strategy. Some states have
applied some of the reforms to all types of criminal cases, but started with a lim-
ited set of judicial districts and only later expanded to other places, an approach
that could be called “geographic gradualism.” Other states inverted this strategy,
applying the reforms to all judicial districts in the state, but starting with certain
types of criminal cases (implementacién por delito) and only later expanding to
all criminal cases, with some states even expanding to matters of civil and family
law. This might be referred to as a categorical approach, or “substantive gradual-
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For the purposes of gauging the progress that different states have made in
implementing the reforms as of December 2009, we draw on Ingram’s in-depth
research and field interviews to identify four categories illustrated in Figure 3
(next page):*®
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Figure 3: State-Level Implementation of Judicial Reform Initiatives®
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Category 1 comprises those states that have advanced furthest towards achieving the
goals of the federal reform, including states that made early efforts to reform the crimi-
nal justice sector (some doing so several years ago, pre-dating the federal reform of
2008), and other relative late-comers that have nonetheless moved quickly to pass neces-
sary reforms and are in the midst of or very close to the process of implementation.
This group consists of eight states (in alphabetical order): Baja California, Chihuahua,
Durango, Morelos, Nuevo Leén, Oaxaca, State of Mexico,”” and Zacatecas.”

Category 2 captures those states that have reform initiatives underway but that had not
yet been approved as of December 2009, i.e., states that have a reform initiative pend-
ing in the local legislature, or have been debating different reform initiatives. This group
includes Hidalgo, Yucatan, and Campeche. Despite not having approved the reforms,
these states are further along than the remaining states in that there is at least a formal
proposal for reform already under debate and receiving public comment.

Category 3 captures those states that have not approved a reform and do not have a
reform package under consideration, but have nonetheless passed or have existing ADR
laws that complement the goals of the federal reform. In some states in this group,
there were reform initiatives but these have stalled or appear inactive. This category also
includes the state of Veracruz, which has formal reforms that created an adversarial pro-
ceeding but this reform is regarded by observers as partial, cosmetic, or insufficient.

Category 4 consists of two types of states: a) those that practice ADR (usually in the



form of offering a mediation center) without laws that formally expand or regulate
ADR, and b) those for which there is no ready evidence of bills or other reform projects
in the pipeline. This category includes the remaining states: Baja California Sur, Coahuila,
Guerrero, Nayarit, Querétaro, Puebla, Sinaloa, San Luis Potosi, and Tabasco.

In short, Category 1 captures states that might be called “strong reformers”, Category
2 captures states that might be called “moderate reformers”, Category 3 includes those
that might be called “pending reformers”, and Category 4 covers states that might be
labeled “non-reformers.”” These categories are only meant to distinguish broad classes
of states.” Naturally, the reform process is in flux and many states may propose a
reform or make an advance that is not included here. Similarly, states may appear to
move forward towards reform, and then the process may stall (e.g., Coahuila). Thus,

the landscape of reform is irregular in ways that make it difficult to get a clear picture
or “snapshot” of the state of reform across all states. More importantly, our discussion
here is not intended as a precise metric of reform levels across the Mexican states, but as
a general overview of the reform process. That is, our categorization is not meant to be
comprehensive or exhaustive of all legal changes across the states. Rather, it provides a
quick view of clear and meaningful differences among the states. The appendix of this
report provides further details on the advances made in key states.

Prospects for the New Criminal Justice System

There are certainly real prospects for Mexico’ 2008 judicial sector reforms to be suc-
cessful. Proponents of Mexico’s judicial sector reforms point to seemingly successful
transitions from inquisitorial to accusatory systems elsewhere in Latin America, most
notably Chile.”* Indeed, the Mexican government has established an international agree-
ment with the government of Chile to share experiences and training in order to facili-
tate Mexico’s transition to the adversarial model of criminal procedure. The experience
of Chile appears to suggest that the use of adversarial trial proceedings and alternative
sentencing measures reduces paperwork, increases efficiency, and helps to eliminate case
backlogs by concentrating procedures in a way that facilitates judicial decisions. Mean-
while, although the ideals of security and liberty are often perceived to be in tension with
one another, an emphasis on guaranteeing the rights of both crime victims and suspects
ultimately strengthens the rule of law. That is, a rights-based approach compels the state
not only to defend the security of the public, but also compels state actors themeselves
to respect the law in their treatment of individuals.

Still, despite these much-touted benefits, Mexico’s judicial reforms have faced serious
and merited criticism, both from traditionalists and from advocates of mote substantial
reform. Some initially bristled at the perception that the reforms were being actively
promoted by outside forces, particularly from the United States.” On a related note,
given troubling gaps and inconsistencies riddled in the reforms themselves, some critics




expressed concerns that the reform constituted an ill-conceived, costly, and potentially
dangerous attempt to impose a new model without consideration of the intricacies, nu-
ances, and benefits of Mexico’s existing system. Indeed, even now, despite widespread
agreement that massive investments in the judicial sector will be needed, there is no
concrete estimate of the reforms’ anticipated financial costs on which to base budgetary
allocations. In short, critics tend to fear that Mexico’s sweeping judicial reforms may be
trying to do too much, too fast, with too few resources, with too little preparation, and
with little promise of success.”

Meanwhile, others worry that the reforms have not gone far enough. In the eyes of
some critics, the reforms ultimately fail to address the major institutional weaknesses of
the judicial sector.”” Indeed, in other countries where similar reforms have been imple-
mented, such as Honduras, problems of corruption and inadequate professional capacity
have continued to undermine the effective administration of justice. At the same time,
as noted above, the 2008 reforms introduced new measures that may actually under-
mine fundamental rights and due process of law. The use of arraigo —sequestering

of suspects without charge—is widely criticized for undermining habeas corpus rights
and creating an “exceptional legal regime” for individuals accused of organized crime.”
Although not usable as evidence in trial, confessions extracted (without legal representa-
tion) under arraigo can still be submitted as supporting evidence for an indictment. Also
of concern to due process advocates is the introduction of the use of the plea bargain
(juicio abreviado), since unscrupulous prosecutors could try to use plea agreements as a
means to pressure innocent persons into incriminating themselves.

To be sure, protecting the legal rights of crime suspects is often unsavory to the public.”
However, having strong rights for the accused helps to ensure that the government is
itself bound by the law, and that all citizens have access to justice. Respecting the pre-
sumption of innocence and the due process of law ultimately imposes the burden of
proof on police and prosecutors, who must demonstrate the credibility of their charges
against a suspect. However, in Chile and elsewhere, concerns about pretrial release and
the risk of flight by the accused, has led to backsliding on reforms that provided impoz-
tant protections for the presumption of innocence. Given the proliferation of violent
crime, many Mexicans are understandably reluctant to place greater emphasis on the
presumption of innocence and pre-trial release, as this rights-based approach may exces-
sively favor criminals to the detriment of the rest of society. As a result, there is some
concern among reform advocates that Mexican authorities may give in to practical and
public pressures that will undermine the rights-based aspects of the reforms.

In short, the road ahead for Mexico’s 2008 judicial reforms will likely be long, difficult,
and of uncertain destination. As shown by the discussion above, the reform process at
the sub-national level is evolving in a highly uneven manner across Mexico’s 32 states.
This unevenness has positive and negative implications. Regarding the former, the varia-
tion in timing and content of reforms across the Mexican states offers a rich variety of
experiences from which observers and policymakers can learn about best practices and



policy implementation. Both before and after implementing reforms, states can look to
their neighbors and draw practical lessons from their varying experiences, as is often the
case in federal systems of government. At the same time, for practitioners and experts,
Mexico’s ongoing experience with criminal justice reform offers a living laboratory to
study processes of reform and institutional change that are a core part of democracy.

On the negative side, however, the unevenness of criminal procedure across the Mexi-
can states generates different realities in the daily practice of justice institutions in each
state. For citizens, these differences can mean a very different experience of the judicial
process and very different quality of legal outcomes in one state versus another. In other
words, citizens within a single country receive a different treatment by the courts and
may experience justice in starkly different terms depending only on which state they call
home. For legal practitioners, including attorneys and judges, these differences in legal
standards and professional expectations can challenge received training, create unusual
ethical dilemmas, and narrow employment opportunities.

In short, criminal procedure reform and its multiform character pose challenging ten-
sions and puzzles for scholars, practitioners, and policymakers. A promising resolution is
to acknowledge the institutional unevenness in the justice sector and seek to better un-
derstand the sources of this unevenness, that is, the process of institutional change and
policy implementation, leveraging these lessons to advance the reform process in Mexico
and achieve a more uniform institutional landscape.

At both the federal and state level, the ultimate legacy of these reforms will depend
largely on how they are implemented, and by whom. There will need to be enormous
investments in the training and professional oversight of the estimated 40,000 practicing
lawyers in Mexico, many of whom will operate within the criminal justice system’s new
legal framework.* Enabling Mexico’s legal profession to meet these higher standards will
require a significant revision of educational requirements, greater emphasis on vetting
and continuing education to practice law, better mechanisms to sanction dishonest and
unscrupulous lawyers, and much stronger and more active professional bar associa-
tions.® At the same time, more than 400,000 federal, state, and local law enforcement
officers have been given a much larger role in promoting the administration of justice.
If they are to develop into a professional, democratic, and community-oriented police
force, they will need to be propetly vetted, held to higher standards of accountability,
given the training and equipment they need to do their jobs, and treated like the profes-
sionals they are expected to be.

For comparative perspective, it is worth noting that in the United States several key
reforms to professionalize the administration of justice and promote a rights-based
criminal justice system only took effect in the post-war era. Also around the same time
period, the development of professional standards and oversight mechanisms for actors
in the U.S. judicial system took place sporadically and over the course of several decades.
In the 1960s and 1970s, the United States established key provisions to ensure access to




a publicly funded legal defense (1963 Gideon v. Wainwright), due process for criminal
defendants (1967 Miranda v. Arizona), and other standards and practices to promote
“professional” policing. In effect, this due process revolution —as well as other changes
in the profession— helped raise the bar for police, prosecutors, and public defenders,
and thereby promoted the overall improvement of the U.S. criminal justice system.

Moreover, it took at least a generation and major, targeted investments to truly profes-
sionalize the U.S. law enforcement and judicial sectors. The Safe Streets Act of 1968
mandated the creation of the Law Enforcement Assistance Administration (LEAA),
which helped fund criminal justice education programs. LEAA also supported judicial
sector research through the National Institute of Law Enforcement and Criminal Justice,
the precursor to the National Institute of Justice. Mexico will likely need to make simi-
larly large investments in the judicial sector, and will require a similarly long-term time
horizon as it ventures forward.

One possible accelerator for Mexico is that many domestic and international organiza-
tions have been working actively to assist with the transformation. The National Fund
for the Strengthening and Modernization of Justice Promotion (Fondo Nacional para
el Fortalecimiento y Modernizacion de la Imparticion de la Justicia, Fondo Jurica) has
sponsored the development of a model procedural code and new training programs.
Meanwhile, U.S. government agencies and non-governmental professional associations
have offered various forms of assistance, including financial assistance and legal train-
ing. Notably, the Rule of Law Initiative of the American Bar Association (ABA), the
National Center for State Courts, and U.S. government-funded consulting agencies, like
Management Systems International, have also worked to promote reform and provide
training and assistance. Also, from 2007-2008, the Justice in Mexico Project organized a
nine-part series of forums hosted in Mexico and the United States in collaboration with
the Center for Development Research (Centro de Investigacion para el Desarrollo, A.C.,
CIDAC) to promote analysis and public dialogue about judicial reform.®

Of critical importance for all of these efforts will be the development of quantitative
and qualitative metrics to evaluate the actual performance of the new system. Are cases
handled more efficiently by the criminal justice system than in the past? Are all parties
satisfied when their cases are handled through mediation? Have police, prosecutors, pub-
lic defenders, and judges demonstrated significant improvements in capacity and service
delivery? Does the new criminal justice system adequately prepare convicts (and commu-
nities) for their ultimate re-entry to society? Unfortunately, on many of these questions,
there are few adequate baseline or performance indicators available.

Concluding Observations

Despite conventional characterizations, Mexico’s recent justice sector reforms are much
more involved than the mere introduction of “oral trials.” They involve sweeping chang-



es to Mexican criminal procedure, greater due process protections, new roles for judicial
system operators, and tougher measures against organized crime. Advocates hope that
the reforms will bring greater transparency, accountability, and efficiency to Mexico’s ail-
ing justice system. However, by no means do recent reforms guarantee that Mexico will
overcome its current challenges and develop a better criminal justice system. Whether
this effort to reform the criminal justice system will succeed may depend less on these
procedural changes than on efforts to address other long-standing problems by shoring
up traditionally weak and corrupt institutions.™

The enormity of the challenges confronted by Mexico’s judicial sector is not to be
under-estimated. Mexico is working to make major progress in a relatively short period,
attempting to radically alter hundreds of years of unique, independent legal tradition
in less than a decade. The reality is that the reform effort will take decades, will require
massive resources and effort, and will involve a great deal of trial and error. Also, given
the dramatic changes proposed, there may be significant and legitimate resistance to
some aspects of the reforms. In working through these issues, Mexico can certainly look
to and learn from both the positive and negative experiences of other Latin American
countries that have adopted legal reforms in recent years (e.g., Chile, Colombia, Costa
Rica, El Salvador, Honduras, and Venezuela). However, like Mexico itself, the Mexican
model of criminal justice is quite unique. Any effort to change the Mexican system will
undoubtedly develop along its own course, at its own pace, and with sometimes unex-
pected results. In the end, the success of these efforts will rest on the shoulders a new
generation of citizens and professionals within the criminal justice system, who will be
both the stewards and beneficiaries of Mexico’s on-going judicial sector reforms.




Appendix:
Categorical Index of State Level Reform Initiatives

(as of December 2009)
No. | State I (II |III |IV | Category
1 Aguascalientes 0 [0 |1 0 3
2 Baja California 1 0 (0 |0 1
3 Baja CaliforniaSur [0 |0 |0 |1 4
4 Campeche 0 |1 0 |0 2
5 Chiapas 0 [0 |1 0 3
6 Chihuahua 1 10 [0 |0 1
7 Coahuila 0O |0 |1 |0 3
8 Colima 0O |0 |1 |0 3
9 Distrito Federal 0O |0 |1 |0 3
10 | Durango 1 0 (0 |0 1
11 | State of Mexico 1 10 (0 |0 1
12 | Guanajuato 0 [0 |1 0 3
13 | Guertrero 0 |0 |0 |1 4
14 | Hidalgo 0O |1 |0 |0 2
15 | Jalisco 0O (0 |1 [O 3
16 | Michoacan 0 [0 [0 |1 4
17 | Morelos 1 0 (0 |0 1
18 | Nayarit 0 |0 0 |1 4
19 | Nuevo Leon 1 0 10 |0 1
20 | Oaxaca 1 0 (0 |0 1
21 | Puebla 0O |0 |0 |1 4
22 | Querétaro 0 |0 |0 |1 4
23 | Quintana Roo 0 |0 0 |1 4
24 | San Luis Potosi 0 [0 [0 |1 4
25 | Sinaloa 0 [0 [0 |1 4
26 | Sonora 0 [0 |1 0 3
27 | Tabasco 0 |0 |0 |1 4
28 | Tamaulipas 0O (0 |1 [0 3
29 | Tlaxcala 0O |0 |1 |0 3
30 | Veracruz 0 [0 |1 0 3
31 | Yucatan 0 |1 0 10 2
32 | Zacatecas 1 10 [0 |0 1
Totals: 8 |3 |11 (10




Description of State-Level Reform Index

Category 1 consists of (in alphabetical order) Baja California, Chihuahua,
Durango, Morelos, Nuevo Leon, Oaxaca, State of Mexico, and Zacatecas.

In Baja California, the transition to the adversarial system has proceeded
quickly with a package of reforms approved initially on October 19, 2007 but
that failed to go into effect in 2009 as planned. After several prior delays, the
reform was scheduled to take effect May 3, 2010, but in the weeks before that
date the transition was postponed again; it is now anticipated to take effect in
August 2010. The new timetable establishes that the reform will be geographi-
cally gradual, taking place first in the district of Mexicali. In 2012, it will be
implemented in the district of Ensenada, and finally in the districts of Tijuana,
Tecate, and Playas de Rosarito in 2013.

Chihuahua, along with Nuevo Leén and Oaxaca, is one of the reform pioneers.
On January 18, 2000, a legislative initiative proposed reforming criminal proce-
dures in the state. The constitutional portion of the reform was approved on
May 11, 2006 (CHI-Decreto 595/00, 5), which entered into effect on June 11,
2006 (CHI-Dec. 603/06 II; Periédico Oficial No. 46, pag, 4775-4778). Regarding
the transition to the adversarial system, the Code of Criminal Procedure (Cédigo
de Procedimientos Penales, or CPP) was approved on June 15, 2006, and was
implemented gradually throughout the state. Unlike Nuevo Le6n’s implemen-
tation by subject matter jurisdiction (i.e., by type of crime), Chihuahua imple-
mented the reform at first only in one judicial district, but applied the reform

to all crimes. This process began in the Judicial District of Morelos in the city

of Chihuahua, on January 1, 2007 (CHIH-CPP, Transitorios, Art. Segundo; PJ-
CHIH Informe 2007, 20), and the state’s remaining 12 judicial districts adopted
the reform by July 1, 2008 (Informe 2007, 20; Acuerdo 2009).

Like other states after it, Chihuahua has developed not only ADR mechanisms
(e.g., mediation and conciliation), but also alternative ways to exit the previ-
ously rigid and inflexible criminal process. For instance, the Code of Criminal
Procedure allows for a “reparative agreement” (acuerdo reparatorio), in which
the defendant agrees to make reparations to the victim (arts. 196 et seq). Also,
criminal proceedings can be interrupted or suspended (suspension del proceso a
prueba) if the defendant meets certain eligibility and suitability criteria, a process
similar to diversion or probation in some U.S. courts, (CHIH-CPC, arts. 201 et
seq.). Further, there is the possibility of an “abbreviated process” (procedimien-
to abreviado) in which the proceedings before the court can be shortened if the
defendant admits to the charge and waives trial (CHI-CPC, arts. 387 et seq).

Durango reports first pushing for reform in 2007 (Gaucin 2009), but the new
Penal Code (Cédigo Penal) was not approved until June 11, 2009. Similarly, the
new Code of Criminal Procedure (Cédigo Procesal Penal, or CPP) was not
approved until June 21, 2009. These reforms were originally scheduled to enter
into effect no later than Dec. 31, 2009 (DUR-CPC, Art. Transitorio Primero, sec.




I), and the court’s website reported the inauguration of the new installations for adver-
sarial proceedings on December 14, 2009 (DUR-PJ 2009). As in other states that have
opted for a geographically gradual process of implementation, Durango’s reform will
first take effect in the state’s capital city, Durango. The reform will then expand to other
districts.

Morelos is another state that began a substantial reform process before the 2008 federal
reform. Following consultations with academics and opportunities for public comment,
debate began in the legislature on July 12, 2007. The reform to the Code of Criminal
Procedure was approved four months later, on November 19, 2007, laying the foun-
dation for the adversarial process in the state. It was implemented in a geographically
gradual manner throughout the state, following the example of Chihuahua. The First
Judicial District saw implementation beginning on October 30, 2008. Like Chihuahua
and other states, the Code of Criminal Procedure in Morelos includes the opportunity
for eatly or alternative exits from the criminal process.”

Nuevo Leon was the pioneer of current trends in criminal procedural reform in Mex-
ico. The first adversarial trial in Mexico took place in this state on February 23, 2005
(Carrizales 2005). Indeed, the reform process may have begun here as early as October
2003. A 2004 reform to the Code of Criminal Procedure (CPP) initiated the process

of legal change in the state. The CPP identifies which types of cases are eligible for the
adversarial model, defining a process of substantive gradualism, which is unlike most
other states in Category 1. Early in the post-reform era — from July 2004 to December
2005 — the kinds of cases were more limited. However, on December 7, 2005, Dectree
279/05 broadened this restriction.* In the area of criminal offenses, one last reform

was approved on February 20, 2009, and took effect July 1, 2009, expanding the types

of eligible cases even further. Nuevo Leon is also among the first states to expand the
adversarial process beyond criminal cases to include civil and family matters. Decree
360/06, approved on August 11, 20006, established that rental disputes, child custody, and
divorces that were initiated by mutual consent would be the jurisdiction of the adversari-
al process (NLN-Civil Code, art. 989). By 2007, the adversarial system was functioning in
these civil matters (PJ-NLN 2008, 20-21).”

Oaxaca approved a new Code of Criminal Procedures on September 6, 2006 that
enacted the transition to adversatial proceedings (OAX-CPC, Transitorio Segundo). The
new process was scheduled to go into effect one year later, in September 2007, and the
adversarial model was first implemented on September 9, 2007, in the judicial districts
of the eastern region of the Isthmus of Tehuantepec (Informe 2007, 14). One year after
that, on September 9, 2008, the model was expanded to the districts in the western Mix-
teca region (PJ-OAX 2008a, 15; PJ-OAX 2008b). The process of expansion is supposed
to continue gradually across the state, one region per year, until the reform reaches all
seven regions of the state by September 2012. While the judicial leadership has extolled
the system, at least some private attorneys are skeptical, noting a lack of training and a
lack of sensitivity to indigeneous custom.”!

In the State of Mexico, an initial reform in January 2006 was very superficial, essentially
adding a series of articles to the existing Code of Criminal Procedures (articles 275-A



through 275-R). This layering of several articles onto the existing code seemed a cosmet-
ic effort to create an adversarial process. Indeed, the law referred to the new process as
trials that were not oral but “predominantly oral” (“Juicio Predominantemente Oral”; see
PJ-MEX 2008). Symptomatically, the annual “state of the courts” report (Informe Anual
2006) did not have a separate section on the creation of adversarial proceedings, which
should have been revolutionary (Langer 2007) and particularly notable within Mexico.
Accentuating the superficial character of the modifications in 2000, a reform in February
of 2009 implicitly acknowledged a need for deeper changes by seeking a fuller transfor-
mation to take effect by August 1, 2009. However, the reform calendar was restructured
four months later, on June 30, 2009, calling for the establishment of adversarial proceed-
ings by October 1, 2009, in four judicial districts, including the state capital of Toluca
(Dectreto 289/09, 2). The reform will now be expanded progressively throughout the re-
maining districts in the state with a final target date for completion of October 1, 2011.

In Zacatecas, a reform initiative was first formally proposed on March 28, 2007 (De-
creto 511/07), though the opening of decree notes that this kind of reform was be-

ing contemplated in the state as early as 2005. The approved reform was published six
months later, on September 15, 2007, and entered into effect almost a year-and-a-half
after that, on January 5, 2009 (Cédigo Procesal Penal, Transitorio Primero). The first
adversarial case entered the new system four days later, on January 9, 2009. As of De-
cember 29, 2009, in the first full year of operation, the judiciary had processed 205 oral
trials (PJ-ZAC Informe de Audiencias; PJ-ZAC Consultas). This is a remarkable number
considering that Chihuahua, in its third year with the new system, processed only 59 oral
trials (see above).

Category 2 consists of Campeche, Hidalgo, and Yucatan.

In Campeche, there are no trials in the adversarial model, according to the Regulatory
Code of the Judiciary (LOP]J, last reformed Dec. 18, 2007). However, a reform initia-
tive is circulating as of September 8, 2009. Indeed, this is the fifth version of such an
initiative, and appears to be following the model code of criminal procedure from the
National Council of State Courts (Consejo Nacional de Tribunales de Justicia, or CO-
NATRIB).

Hidalgo, like Campeche, does not have an approved reform. However, the state formed
an implementing commission called the “Interinstitutional Reform Commission”
(Comision Interinstitucional para la Reforma Integral del Sistema de Justicia Penal, or
CII). As of October 5, 2009, this commission delivered a set of legislative initiatives

to the state legislature. The proposed plan is to implement the reform gradually across
districts (geographic gradualism), following the model of Chihuahua, Oaxaca, Morelos,
and, later, Durango and Baja California (HID-CII Informe, 2-5).

Yucatan also does not have an approved reform (see LOPJ; last reform dated Decem-
ber 15, 2007). However, the judiciary has initiated a reform project (anteproyecto de
reforma). The first version of this initiative circulated in 2009, and a second version was
circulated recently on January 4, 2010, requesting a new round of comments and feed-
back. As was the case in Campeche, this code is based off the model code of criminal




procedure generated by the CONATRIB (PJ-YUC 2010). The court anticipates the law
going into effect in 2011 (PJ-YUC 2009).

Category 3: The various states that comprise this category share the fact that they
practice ADR and have passed formal laws regulating ADR.

Aguascalientes has had a Center for Participatory Justice (Centro de Justicia Participa-
tiva) in operation since October 2001 (PJ-AGS). In 2008, the state passed a law govern-
ing ADR (Ley de Justicia Alternativa), systematizing mediation and conciliation. Other
states in this group have similar experiences passing ADR laws, but they have also shown
at least some effort towards promoting the criminal procedure reform.

In Coahuila, a public unveiling of plans for reform in the first week of June led some
observers to optimistically report that oral trials would be implemented in Coahuila prior
to the federal procedural reform. However, the court’s most recent annual report states
the reform is still a work in progress, and that a new judicial center is being built, people
are being hired, and more trainings are scheduled for 2010 (PJ-COA 2009). Thus, despite
having an ADR law, the broader reform in Coahuila appears to have stalled.

Sonora had a similar reform initiative (anteproyecto) put forward on November 28,
2008. However, given the absence of any evidence of reform since then, the project
does not seem to have advanced anywhere (the LOP]J shows no reforms after Sep 7,
2007, and the CPP shows no reforms since July 12, 2007).

In Guanajuato in 2008, the governor publicly stated he wanted the adversarial process
in the state (Gob-GUA Noticias 2008), and on August 27, 2009, the local legislature
approved an initiative to reform portions of the constitution in a way that would set the
stage for a broader reform (Dictamen 901; Boletin 252/09). However, this was only a
first step. As of November 11, 2009, the constitutional changes had still not been ap-
proved by half the municipalities as required (Miranda 2009), and there were no formal
initiatives yet being debated for broader reforms to the Code of Criminal Procedures or
other legislation. Without these actions, 2009 closed with Guanajuato looking much like
Coahuila or Sonora.

Category 4: The remaining states do not appear to have any bills or initiatives for
transitioning to the adversarial process, and also do not have a formalized system
of alternative dispute resolution.

The reform process may be underway, but there was no ready evidence from govern-
ment and court websites, annual court reports, or local legislation to gauge where the
state might be located in the reform process. In Tabasco there are trainings underway,
but the reform is unlikely before 2011. In an interview on January 19, 2010, the presi-
dent of CONATRIB, Rodolfo Campos Montejo, noted that it may almost be too late
for Tabasco (“se les va el tren”, or “the train is leaving them behind”), highlighting that
states like Nuevo Le6n and Mexico are already applying the adversarial process in civil
matters like family law and rental disputes, and that states like Tabasco (and the rest of
Category 4) are “missing the boat” (TAB-P]J 2010).
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can get in the way of justice.” Trainum (2010).




43

44

45

46
47

48
49
50

51

52

53
54

55

56

57
58

This moves away from the primarily written presentation of affidavits that are transcribed by the public pros-
ecutor, which are known as expedientes or actuaciones.

The oral trial judge (juez de tribunal oral) will preside over the trial phase of a criminal proceeding, working in
an open courtroom, considering evidence presented by the prosecution and the defense, and ultimately mak-
ing a determination regarding the guilt or innocence of the suspect.

“Garantismo” is a loaded term in Mexico. One the one hand, it is used in a positive sense by progressive
jurists concerned about the real effect of civil rights. On the other hand, it is used disparagingly by more
conservative jurists who think judges and the state should be more concerned about the form and proce-
dures of the law than with protecting particular interests. This tension resonates with discussions about legal
or judicial “activism” in the United States.

Ciudadano (20006), El Porvenir (2006), Reforma (2000), Salazar (2006).

The consequences of mixing pre-trial and convicted prisoners can be dangerous. In September 2008, two
prison riots broke out in the .a Mesa prison facility known as “La Peni,” killing neatly two dozen people.
The La Mesa prison is intended to house accused criminals who are ineligible for release before trial and
sentencing, but also contained convicted criminals. Justice in Mexico Project (2008).

Azaola and Bergman (2009).
Ibid.

As Zamora, et. al. note, “Mexican criminal penalties are harsh, but the combination of harsh penalties and
“flexible’ enforcement gives a great deal of power to police officers to exact bribes in exchange for overlook-
ing an infraction, large or small.” Zamora, et al. (2005), p. 359.

The AFT was created by presidential decree in 2001 to bolster the investigative capacity of the Federal At-
torney General’s Office (PGR). At that time, the AFI replaced the corruption-plagued Federal Judicial Police
in order to bring about a more professional, scientific, and comprehensive investigative process that would
take aim at the operational foundations of organized crime — similar to the stated goals of the new Federal
Ministerial Police. The agency came under fire in 2005 under widespread allegations of corruption, and in
December of that year the PGR announced that nearly one-fifth of its officers were under investigation for
suspected involvement in organized crime. Agents of the AFI took to the streets in April 2009 to demand
that the PGR and Congress not allow the agency to disappear. Nonetheless, the measure was approved by
congtress, and Pres. Calderén signed it into law on May 29, 2009. From the date the new law went into effect,
the PGR had thirty days to purge its rosters of undesirable personnel. Former AFI agents able to pass toxi-
cology, medical, psychological, and background checks were given priority in the new agency. Economista
(2005), Castillo and Mendez (20006), El Financiero (2009).

As discussed below, the reforms also grant expanded permission for authorities to monitor telephone, satel-
lite, and internet communications in the investigations of organized crime activity, provided permission is
granted through a judicial order.

Zepeda Lecuona (2008).

More than 80% of the more than 5,400 participants in the study reported earning less than $800 USD per
month, relatively low compared to other public sector employment. Moreover, despite civil service protec-
tions in the law, over two thirds felt that the procedures used by police departments for raises and promo-
tions are unfair and not based on merit. Many officers reported excessively long working hours (70% work
more than 50 hours a week with no overtime pay); a fifth of the force reported extremely extended shifts (a
24-hour shift for every two days off); and 68% reported 30 minutes or less for meals and breaks. Moloeznik,
et al. (2009).

Currently, the Federal Code of Criminal Procedure does not have clear criteria for how a judge should make a
determination regarding the application of arraigo, or what is the necessary burden of proof that prosecu-
tors must met (e.g,, probable cause). As stated under Article 133 of the CFPP, “The judicial authority may,
at the request of the public prosecutor, impose preventive measures on the person against whom a criminal
action is being introduced, in so far as these measures are necessary to prevent flight from judicial action; the
destruction, alteration, or hiding of evidence; intimidation, threats, or improper influence over witnesses to
the crime.” Deaton (2010), p. 17.

The arraigo procedure was first introduced in Mexico in 1983, as a measure to combat organized crime.
However, in 20006, the Supreme Court ruled that the procedure was unconstitutional, citing violations of
the habeas corpus rights of individuals held without charge. The 2008 reforms raised the arraigo procedure
to the level of a constitutional provision, thereby eliminating charges of unconstitutionality. How broadly,
frequently, and effectively the procedure has been utilized since 2008 is not clear, in large part because access
to information about arraigo cases is difficult to obtain.

Becerril and Ballinas (2009), Villamil (2009).

“Assets falling subject to the law are defined as: instruments, objects, or products of crimes; those used to
hide, disguise, or transform criminal proceeds; properties of third parties used to aid in the commission of
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crimes; and goods belonging to third parties deemed by the PGR to be the product of criminal activity...
Under the law, the PGR must submit an annual report to Congress of asset seizures. Moreover, if a judge
deems that a seizure was performed unjustly the assets must be returned with interest within six months.”
Justice in Mexico Project (2009).

In addition to the Secretary of the Interior, this council includes representatives from the Chamber of Depu-
ties, the Senate, the Supreme Court, the Federal Attorney General (Procuraduria Federal de la Republica,
PGR), the Public Security Secretary (Secretaria de Seguridad Publica), the Federal Judicial Council (Consejo
de la Judicatura Federal), the National Public Security Conference (Conferencia Nacional de Secretarios de
Seguridad Publica), the Legal Counsel of the Federal Executive Branch (Consejerfa Juridica del Ejecutivo
Federal), the National Commission of State Supreme Courts (Comisién Nacional de Tribunales Superiores
de Justicia, CONATRIB), and the National Conference of Attorneys General (Conferencia Nacional de
Procuracion de Justicia).

Professor Miguel Sarre Iguiniz, of the Technical Autonomous Institute of Mexico (Instituto Tecnolégico
Auténomo de México, ITAM) was approved as the academic representative in January 2010. Businessman
and NGO activist Alejandro Marti Garcia, whose son was kidnapped and killed, was appointed as the repre-
sentative for civic organizations on the counsel. Secretarfa de Gobernacion (2010).

The inaugural meeting of the council took place on June 18, 2009, one year after the reforms were first ap-
proved. Deputy Carlos Navarro Sugich represented the Chamber of Deputies, Senator Mario Lépez Valdez
represented the Senate, Counselor Oscar Vazquez Marin represented the Consejo de la Judicatura Federal,
Minister José de Jestis Gudifio Pelayo represented the Supreme Court. The second and third meetings took
place on August 13, 2009 and January 8, 2010, respectively. Secretarfa de Gobernacion (2009).

At the time of the crash, Santiago Vasconcelos, 51, was a long time federal prosecutor who had recently
joined Pres. Calderdn’s staff as a top legal advisor. As a former drug prosecutor, Santiago Vasconcelos previ-
ously headed the Special Office for the Investigation of Organized Crime (Subprocurador de Investigacién
Especializada de Delincuencia Organizada, SIEDO), was subject to frequent threats on his life. Beginning
his service with the Attorney General’s office in 1993, Santiago Vasconcelos was appointed assistant attorney
general for Judicial and International Affairs in 2007. Santiago Vasconcelos had helped oversee a dramatic
increase in cross-border extraditions, including that of Gulf cartel leader Osiel Cardenas. His replacement,
Borrego Estrada, was previously a member of the National Action Party (PAN), served as president of the
Supreme Court of Zacatecas from 1998 to 2004, and at the time of his appointment was secretary of the
Justice Committee in the Chamber of Deputies and PAN representative for the Committee for the Reform
of the State. El Universal (2008), Milenio (2008).

Interview with Felipe Borrego Estrada in Mexico City on March 17, 2010.

One indicator of the low prioritization of resources for justice reform implementation is that the 2009
federal budget failed to include any funding for the CCISJP itself, which then required a special allocation to
cover the activities of the technical secretary’s office.

Anselmo Chavez Rivero, an indigenous man of Tarahumara descent, was charged with the rape of two mi-
nors; he and other witnesses testified in their native language before Judge Francisco Manuel Sienz Moreno,
who found the defendant guilty. Fierro (2007).

According to CCISJP, in several states, one or more branches of government have demonstrated significant
activity or political will to advance the reforms. These include Guanajuato, Tabasco, Tlaxcala, and Yucatan.
Secretatia de Gobernacién (2010).

According to CCISJP, these states include Aguascalientes, Baja California Sur, Campeche, Chiapas, Coahuila,
Colima, the Federal District, Guerrero, Jalisco, Michoacan, Nayarit, Puebla, Querétaro, San Luis Potosi,
Sinaloa, Sonora, Tamaulipas, and Veracruz. Ibid.

The main data for this assessment comes from a review of documents collected from individual court and
government websites, including the annual “State of the Courts” reports (Informes Anuales), local con-
stitutions, internal regulatory documents of the court (e.g., Ley Organica del Poder Judicial, or LOPJ; also
Reglamentos), and local penal codes (Cédigo Penal) and codes of criminal procedure (Cédigo de Proced-
imientos Penales, or CPP; this is sometimes referred to also as Codigo Procesal Penal). Journalist accounts,
academic commentary, and other secondary sources complement these official records. The grouping is
also supported by information available at other organizations that track the criminal justice reform. For
instance, the National Institute of Penal Sciences (Instituto Nacional de Ciencias Penales, or INACIPE)
maintains a website that lists states that have produced reforms to their criminal codes or codes of criminal
procedure, as well as reforms related to alternative dispute resolution. The Program to Support the Rule of
Law (Programa de Apoyo al Estado de Derecho, or PRODERECHO), an organization affiliated with the
United States Agency for International Development (USAID) (PJ-MOR 2009), has a website that provides
information related to the status of reform efforts in each state. See http://www.inacipe.gob.mx (last visited
Feb. 15, 2010) and http:/ /www.proderecho.com (last visited Feb. 10, 2010).

Map generated by Ingram with ArcMap 9.3.
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For readers unfamiliar with Mexico, the country, a state, and the nation’s capital share the same name. Further,
the state wraps around a large portion of the capital city. The phrasing “State of Mexico” is used to distin-
guish the state from the city for the sake of clarity. In Spanish, the state’s full name is “Estado de México,”
frequently shorthanded as “Edomex”.

All the states in the first group are recognized by PRODERECHO as advanced reformers in the implementa-
tion stage, except for Baja California and Durango, which we include but PRODERECHO does not. These
two states have more recent reforms, so it is not surprising that PRODERECHO’s website might not have
been updated to include them. Durango’s reform was approved in mid-2009 and entered into effect by the
end of 2009. Similarly, Baja California’s reform is recent and was not scheduled to go into effect until Febru-
ary 2010 (now May 2010).

For most of the states in Category 2, 3, or 4, PRODERECHO reports cither (a) that the state has expressed
some interest in pursuing reform, which the federal reform requires anyway (Baja California Sur, Coahuila,
Guerrero, Nayarit, Querétaro, San Luis Potosi, Tabasco), or (b) no information at all (Campeche, Micho-
acan, Sinaloa, Yucatan), reflecting the absence of information regarding projects of reform. We categorize
Campeche and Yucatdn as Category 2 because Ingram found independent evidence of active reform initia-
tives under consideration.

For instance, the State of Mexico does not have a formal law governing ADR but has been transitioning
incrementally towards the adversarial process since 2005 and passed a more comprehensive reform in 2009.
This state should be distinguished from other states, even those that have ADR, ADR laws, and a fuller
reform package under consideration.

Chile, of course, has had the advantage of a historically strong judiciary, low levels of institutional corruption
in the judicial sector (including its national police force), and a relatively strong economy. Even so, on the
aforementioned 2007 Gallup poll, Chileans rated the performance of their judicial system far more critically
than Mexicans.

Proceso (2008).
Pelayo and Solorio (2010).
Corcoran (2008).

As Zepeda (2008) argues, the worst miscarriage of justice is when the coercive apparatus of a democratic state
deprives an innocent person of their liberty; without a formal charge against an individual, the presumption
of innocence should prevail. Zepeda Lecuona (2008).

One concern about the arraigo is that it undermines the reforms’ torture prohibitions. According to Deaton
(2010), “The detaining authorities have a powerful incentive to torture a detainee in order to get them to
make false confessions so that they may then have the “evidence” to file charges against them. Not only do
they have the incentive, but given the secret nature of arraigo and its placement of detainees incommuni-
cado, without adequate access to their attorney, arraigo is an invitation to torture. That is, it is an invitation to
commit the very abuse that the constitutional prohibition against torture is designed to prevent.” Alcantara
(20006), Deaton (2010), p. 16.

Blake and Blake Bohne (2009).

Indeed, there are some concerns that reform efforts in Chile have not shown as much progress as advocates
would like, and has even experienced a significant counter-reform movement that has reversed some key
aspects of their reforms. Venegas and Vial (2008).

Since there are no requirements that lawyers maintain active bar membership or registration to practice law,
the total number of practicing lawyers is unknown. Fix Fierro (2007) estimates this number to be around
40,000. There is no clear indication exactly how many of these practice ctiminal law. Fix Fierro suggests
that, given the proliferation of Mexican law schools in recent years, Mexico’s legal profession suffers from a
problem of quantity-over-quality. Fix Fierro and Jiménez Gémez (1997).

Efforts to promote professionalism among lawyers are needed, as they will be primarily responsible for “qual-
ity control” in the Mexican criminal justice system. Although Mexico has recently adopted a new code of
ethics, Mexican lawyers are not presently required to receive post-graduate studies, take a bar exam, maintain
good standing in a professional bar association, or seck continuing education in order to practice law. All of
these are elements of legal professionalism that developed gradually and in a somewhat ad hoc manner in
the United States, and mostly in the post-war era.

At the same time, lawyers were building new standards for professional conduct, including its Model Code
of Ethics first developed by the American Bar Association (ABA) in 1969 and used in most states. This
code was preceded in 1908 by the Canons of Professional Ethics. An ABA Commission on Evaluation of
Professional Standards was first appointed in 1977, and the ABA developed its Model Rules of Professional
Conduct in 1983. Only one state, California, does not formally adhere to the model rules, though it does
have its own rules of professional conduct. See: www.aba.org,

This series of forums, known as the “Justice Network / Red de Justicia,” brought together hundreds of U.S.



and Mexican law students, legal practitioners, businesspeople, academics, journalists, and NGO representa-
tives in Aguascalientes (September 2007), Baja California (May 2007), Chihuahua (March 2008), Coahuila
(March 2007), Jalisco (July 2007), Nuevo Ledn (January 2008), Oaxaca (November 2007), and Zacatecas
(September 2007). In 2009, the project also worked to establish a bi-national legal education program
between the University of San Diego and the Universidad Auténoma de Baja California (UABC) with as-
sistance from Higher Education for Development (HED).

86 Recent efforts by the Justice in Mexico Project to interview lawyers and police through an instrument known
as the “Justiciabarémetro,” constitute some of the first independent surveys on the profile, operational
capacity, and professional opinions of judicial system operators. However, other process indicators are sorely
needed to measure the real implications of the reforms.

87 See http://www.chihuahua.gob.mx/justiciapenal (last visited Feb, 14, 2010).

88 At the second oral trial, there were complaints that it was a closed proceeding (doors were closed to prevent
overcrowding after a large number of people came to watch), and that eight of the ten other oral trial judges
were also in the audience, creating the potential for future bias or the appearance of partiality if the case
needed to be retried (TBI 2008e, 15).

89 The Penal Code of Nuevo Leon identifies three degrees of culpability: (1) dolo, (2) culpa, and (3) preterin-
tentionality. Culpa most closely resembles negligence or an act of omission in the U.S. language of mens
rea. Article 28 of the Code reads as follows: “Obra con culpa quien realiza el hecho legalmente descrito, por
inobservancia del deber de cuidado que le incumbe de acuerdo con las leyes o reglamentos, las circunstancias
y sus condiciones personales, o las normas de la profesion o actividad que desempefia. Asi mismo en el caso
de representarse el hecho como posible y se conduce en la confianza de poder evitarlo.”

90 Oral proceedings may have already been taking place as early as late 20006, but the court’s report for 2006-2007
covers the time period from August 2006 to July 2007, and it is not clear in which year the reported cases
took place (PJ-NLN 2007, 20).

91 These are Baja California Sur (TBI 2008c, 11-12) and Tlaxcala (TBI 2009a, 17). In the latter, the president
of the state supreme court repeatedly faulted the local legislature for not prioritizing justice (TBI 2009a, 17;
2009¢, 17).

92 Private attorneys who practice criminal law remain skeptical in other parts of Mexico, as well. However, there
is at least some evidence that these attorneys may be motivated by the fact the new system will result in
lower earnings for them, in part because they will have to either acquire new training or find a different line
of work, and in part because the new process makes litigation periods shorter, generating efficiency but also
reducing the fees attorneys can charge (see, e.g., Pelayo and Solorio 2010, 356). Similarly, judges and other
older or mid-career legal professionals may oppose the reform because they do not want to have to learn a
new way of doing the job they have been doing for 10, 20, or 30 years.

93 “El sistema penal acusatorio, adversarial, y oral ... ha sido incorporado [en la Constitucién del Estado, el
Cédigo de Procedimientos Penales, y la Ley Organica del Poder Judicial].”

94 Opening of decree notes that this kind of reform was contemplated in the state as early as 2005.

95 Judge Javier Pineda Sorda was also affiliated with PRODERECHO, a non-profit organization promoting
judicial reform in Mexico (Actualidad Judicial, 62). Due to some ties between USAID and PRODERECHO,
observers might question to what extent Pineda Sorda is identified as a domestic or foreign broker of exper-
tise. Despite his ties to PRODERECHO, however, he is a public servant in Chihuahua, which would weigh
heavily in favor of classifying him as a domestic influence. Zacatecas has relied on foreign expertise in the
past, including trainers from Costa Rica, Chile, Spain, and England (Actualidad Judicial 2007, 63-66).

97 See http:/ /www.portal.camp.gob.mx/C3/C6/justiciapenal; also http://www.tribunalcampeche.gob.mx/cisj-
upe.

98 See http://www.nuevosistemadejusticiapenalhgo.gob.mx

99 In Chiapas, the Ley de Justicia Alternativa passed on March 18, 2009. No reform is apparent in the existing
Code of Criminal procedure, which notes the last reform was on October 21, 2009. In Mexico City, an Alter-
native Justice Center (Centro de Justicia Alternativa) has been operating since September 1, 2003 (Informe
2008, 53), and the Ley de Justicia Alternativa passed on January 8, 2008. In the northern state of Tamaulipas,
the Ley Organica del Poder Judicial (last reform dated September 3, 2009) says nothing about any changes in
criminal procedure, but a Mediation Law (Ley de Mediacion) is in existence since 2007. In Tlaxcala, the 2009
State of the Courts report (Informe 2009) says nothing about changes in criminal procedure, and the LOPJ]
is similarly silent (last reform dated January 12, 2007). However, the Ley de Justicia Alternativa dates back to
2007. Jalisco passed its LJA in 2006 (effective Jan. 1, 2008), Guanajuato on May 27, 2003 (last reformed on
August 1, 2006), Colima in 2003, and Sonora on April 7, 2008.
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